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The last six months have been very eventful in the industry as many of you already know.  There are changes occurring at Pink Sheets, the NASDAQ is now considered a listed exchange and the Depository Trust Company is attempting, through the FAST system, to make all issuers pay for all transactions, regardless of who presents the transfer request.  In this newsletter I will address how each of you will be impacted with these new occurrences and what we, as your transfer agent, are trying to do to protect you.  I will also urge you, if you have any additional concerns, to please contact the Small Business Administration and the Department of Justice as these are the agencies that are looking into allegations of anti-competitiveness against DTC and violations of the Regulatory Flexibility Act in the most recent DTC rule filing.  The SBA has specifically asked to be contacted by any small cap issuer who is negatively impacted by the recent rule filing.  

Let’s take the changes at Pink Sheets first.  Pink Sheets has decided to rate the stocks that are listed there depending on the amount of public disclosure that is available for that company.  Starting sometime in August 2007, if your company has been either registered with the SEC and remained current in all of its electronic filings OR if it has met the Pink Sheet guidelines for providing current adequate information, your company will be shown with a pink checkmark next to its name on the website.  This is the most positive category.  The next category is marked with a yield sign shown next to your company’s name when you have disclosed some financial information on the SEC’s Edgar system within the last 6 months or have posted quarterly GAAP financial reports not less than six months old on the Pink Sheets News Service.  If you have not made any public disclosure or your information is older than six months, you will have a stop sign mark next to your company’s name.  And for those companies that have been associated with any stock spam campaign or other public interest concerns have arisen concerning the security or issuer, you will have a mark of a skull and crossbones.  The icons associated with your company could “make or break” you at a glance with the public.  If you have not remained current in your financial reports and public disclosure this would be the time to spruce it up and get the problem resolved.  The days of the shell companies appear to be a thing of the past.

For all of our companies who are fully listed on the NASDAQ and AMEX, we send a thank you to you that you are either in the process of or have met the new requirements for FAST/DRS. For all of our bulletin board companies there is still an ongoing argument between the NASD and the SEC as to whether or not FAST/DRS will apply to you.  NASD says no and the SEC says yes.  No final answer, so we will keep you posted.  The pink sheet companies are safe for now.  However, if you are already in the FAST/DRS system you are ahead of the game so kudos to you.

The Depository Trust and Clearing Corporation filed their Rule Filing with the SEC on June 1, 2007.  This is the Rule Filing concerned with FAST/DRS eligibility.  (One interesting item to note is that DTC is saying FAST/DRS –book entry shares for registered shareholders - is mandatory and they are promoting it as mandatory but none of their paperwork says the word mandatory – only eligible.  According to Joe Trezza at DTC both words mean the same thing.  They must have a different dictionary than the rest of the English-speaking world.)  Once filed, the SEC usually gives 35 days for comments to be submitted.  In this case, they have shortened the period to 21 days – I am guessing at the urging of DTC.

This Rule Filing basically deals with transfer agents and what our responsibilities will be under the FAST/DRS program.  Most of it will not affect issuers one way or the other.  But the part that WILL affect you will have a grave and adverse impact on your business and the fees you pay to your transfer agent every month.  This is because DTC and its owner/participants (banks and brokerages) are, in a nutshell, refusing to pay for any transfers in the FAST system.  This is fine if you are a large cap issuer and your transfer agent is a large entity like Computershare or Mellon where you are not concerned with presenter fees but instead pay on a per-shareholder basis per month (the cost is around $3.00-$4.00 per shareholder.)  For all of you that have 500+ shareholders this would be about $1500 per month instead of our $75.00 to $150.00+.  But smaller transfer agents, like First American, charge issuers a small monthly fee and then charge presenters for their transfer requests in order to defray your costs and keep the monthly fees low for their issuers.  If the presenters no longer pay for their transfers in the FAST system, these fees revert to the issuers to be paid.  If you are an active corporation with many transfers every month this could cost you anywhere from $1000 to $5,000 every month.  With this kind of payout your working capital could be severely diminished.  Some of you might move to foreign markets and some might lose the business entirely.  Consequently, all small transfer agency businesses are in danger as well.  For this reason the entire small transfer agent industry, through the Securities Transfer Association, is fighting this Rule Filing.

Under the Regulatory Flexibility Act of 1980 (put in place with the breakup of ATT) all agencies creating rule filings must provide some allowance for the business models of small businesses.  This has not been done under the current Rule DTC filed with the SEC.  And the SEC has not been listening to our complaints.  The Small Business Administration, Office of Advocacy, in Washington has taken on this issue for us.  This is the office mandated by Congress to ensure all agencies adhere to the RFA of 1980.  They are there to help us and they are there to help you.  They do not want you to be paying for something that has never been yours to pay for in the past.  They don’t want to lose your business to foreign markets and they don’t want you to lose your business at all.  

The Department of Justice and the Federal Trade Commission have also been contacted and are also looking into the allegations that the Depository Trust Company is engaging in anti-competitive behaviors against the small transfer agent industry.  They are stalling some transfer agents from becoming FAST agents.  (Thank goodness we already were a FAST agent before this situation arose!)  DTC has gone so far as to call issuers of one transfer agent and tell the issuers outright to change to a different transfer agent completely!  The move to deny all of us payment for the services we provide is another grand sweep anti-competitive move – especially when their own charter calls them not only a clearing agent but a transfer agent as well.  The SEC’s position is that if we want to use DTC we have to adhere to their “policies”.  But this is a complete misnomer.  The SEC ruled in 1994 that there would be only one depository in the U.S. and it would be DTC.  They also made it illegal to go “ex-clearing” and exclude using DTC.  So no one has any other choice but to use DTC.  This makes DTC a monopoly and it appears that the SEC is allowing it to remain so.  

Just so you know, DTC is completely owned by its participant banks and brokerages.  These are the same entities that have a stake in making money from your public shares.  A transfer agency, on the other hand, holds a fiduciary responsibility to both the issuer and the individual shareholder.  You have no one else to reflect your interests in this scenario.  Just us.  And First American Stock Transfer is fighting as hard as we can for you.  If you want to help please let me know.  I have contact information for our advocates at the Small Business Administration, the Department of Justice and the Federal Trade Commission.  They do want to hear from you.

On a lighter note, closer to home, we’ve had some positive changes here at First American.  We have a new marketing representative that has come to us from a larger agency in Denver Colorado.  Katherine Price is very personable and knowledgeable about the transfer agency industry and the specific services we provide.  We are so tickled to have her with us.  And, as a way of giving her a kickstart into promoting our business, if any of you refer any other public company to us, we will give you two months credit on your monthly fees!  How can you beat that?  Just give her a call or e-mail her at Katherine@firstamericanstock.com.  She’ll be happy to make your acquaintance and help with any new companies coming onboard.  (We also have a guarantee for new companies we’ve never been able to offer before – like I said, how can you beat that?)

And, because we have grown so much, we’ve also assigned our client companies to an actual account representative to handle all of your needs.  We want you to continue having a friendly person here on staff who will take care of all of your questions and oversee all of your transactions for you as well.  In the near future you will be receiving a letter introducing you to your personally assigned representative.  But if you forget who your representative is, just give us a call and we will connect you immediately.  We are here for you.

In closing, let me say, that we offer our best wishes to you and your success and remain dedicated to the same goal.  You all mean so much to us here at First American Stock Transfer.  If there is anything further that we can do on your behalf, please let us know!
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